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TURKEY’S BILATERAL INVESTMENT
TREATIES:

DEVELOPMENTS FROM 2020 TO 2022

On 2 March 2022, the Law concerning the
Ratification of the Agreement between the
Republic of Turkey and the Republic of Belarus on
Reciprocal ~ Promotion and Protection of
Investments (hereinafter “Turkey — Belarus BIT”)
was published in the Official Gazette [1]. Once
Turkey notifies Belarus ‘in writing and through
diplomatic channels’ and subject to Belarus’
ratification, the agreement will have fulfilled the
requirements for entry into force prescribed in the
Article 13 of the BIT. It will be the first BIT Turkey
ratified in almost a year, following the BIT with
Georgia, which was signed in 2016 and entered into
force in June 2021 [2]. In 2020, 6 Turkish BITs
entered into force with China, Uzbekistan,
Djibouti, Zambia, Kyrgyzstan, and Montenegro.

This post briefly compares some of the key features
of these BITs [3] in order to pinpoint some key
differences and similarities. It will proceed in the
order generally followed by these treaties: 1)
preambles, 2) definittons of investor and
investment, 3) treatment of investors (i.e. fair and
equitable treatment and full protection and
security, 4) expropriation, and 5) general exceptions
and the right to regulate.

PREAMBLES

In Turkey — Belarus BIT, the parties emphasize
economic cooperation, stimulation of flow of
capital and technology, and the importance of fair
treatment of investors. It also notes that a rollback
in health, safety and environmental standards is
undesirable. The text generally reflects a traditional
approach to preambulatory clauses in BITs,
focusing on the ‘classical’ objectives of promotion
and protection with minimal emphasis on other,
counterweighing, public policy concerns.

TURKIYE’NIN TARAF OLDUGU
KARSILIKLI YATIRIM ANLASMALARI:

2020 — 2022 ARASINDAKI GELISMELER

Turkiye Cumhuriyeti Hiukimeti ile Belarus
Cumbhuriyeti Hiukiimeti Arasinda  Yatrimlarin
Karsilikli  Tesviki  ve Korunmasina —Iliskin

Anlagmanin (“Anlasma”) Onaylanmasinin Uygun
Bulunduguna Dair Kanun, 2 Mart 2022 tarihinde
Resmi Gazete’de yayimland: [1]. Turkiye’nin,
Belarus’a “yazili ve diplomatik kanallar araciligiyla”
bir bildirimde bulunmast ve Anlasma’nin Belarus
tarafindan da onaylanmast halinde, Anlasma’nin 13.
maddesinde diizenlenen yurirliige girme sartlar
yerine gelmis olacak. Gircistan ile 2016 yilinda
imzalanan ve 2021 tarthinde yurtrlige giren
anlasmanin [2] ardindan, yaklastk bir yil sonra,
Turkiye bir yattimlarin  karsihiklt  tegviki  ve
korunmast anlagsmast (“YKTKA”) onaylamis oldu.
2020 yihinda, Turkiye’nin taraf oldugu yatinm
anlasmalarindan Cin, Ozbekistan, Cibuti, Zambiya,
Kirgizistan ve Karadag ile imzalanan 6 anlasma
yurirlige girmisti.

Bu yazida, bazi 6nemli fark ve benzerlikleri ortaya
koymak amactyla séz konusu YKTKA’larin [3]
temel Ozelliklerini karsilastiracagiz. Calismamuz,
genel olarak bu anlagsmalann takip ettigi su bashk
sirast ile ilerleyecektir: 1) baglangic hikiimleri, 2)
yatirimct ve yatiim tanimlar, 3) yatirimcilara
uygulanacak muamele (adil ve hakkaniyetli
muamele (AHM) ile tam koruma ve glvenlik
(TKG)), 4) kamulastirma ve 5) genel istisnalar ve
dizenleme hakki.

BASLANGIC HUKUMLERI

Tirkiye — Belarus YK'TKA’sinda taraflar ekonomik
isbirligini, sermaye ve teknoloji akigini tesvik etmeyi
ve vyatrimcilara adil davranmanin  6nemini
vurgulamaktadir. Ayrica saglik, giivenlik ve gevre
standartlarinda bir gerilemenin de istenmedigi
Ozellikle  belirtilmis.  Metin  genel  olarak
YKTKA’lardaki baslangi¢ hiikiimlerine yonelik
geleneksel bir yaklasimi yansitmakta ve diger kamu
politikasi kaynakli kaygilara asgari diizeyde vurgu
yaparak “klasik” tesvik ve koruma hedeflerine
odaklanmaktadir.
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With the exception of Turkey - China BIT, all of
the other BITs mentioned above include virtually
identical preambles. The Chinese BIT omits the
rollback paragraph, and merely highlights the
promotion of economic cooperation and the
stimulation of the flow of capital and technology.

DEFINITIONS OF ‘INVESTMENT’ AND
‘INVESTOR’

Turkey — Belarus BIT adopts a common and broad
definition of ‘investment’. It denotes that the
investment must be “acquired for the purpose of
establishing lasting economic relations in the
territory of the other Contracting Party in
conformity with its laws and regulations”. This
formulation is common in Belarus, Georgia,
Uzbekistan, Djibouti, Kyrgyzstan, and
Montenegro. In Turkey - China BIT, the
aforementioned purpose of lasting economic
relations was omitted, but the requirement that the
investment must be in conformity with the laws
and regulations was kept. In the Belarussian BIT,
the definition is qualified by the so-called Sa/ini Test,
a formula often attributed to the arbitral tribunal of
the Salini v. Morocco case: (1) commitment of capital
or other resources, (2) the expectation of gain or
profit, (3) the assumption of risk, (4) contribution
to economic development, or (5) a certain duration

[4].

A few things stand out from the wording of this
provision. First of all, these characteristics are not
exhaustive, as the language appears to allow parties
to argue for additional features. Second of all, the
investment does not have to carry all of these
features all at once, as the use of the conjunction
‘or’, as opposed to ‘and’, suggests [5]. In the Uzbek
BIT, this non-exhaustive list of characteristics was
also  included, however the  articulated
characteristics are attached to one another with
‘and’ and not ‘or’. The Georgian BIT similarly
includes these characteristics analogous to the
Uzbek BIT. While the Kyrgyz BIT does not include
such a list, it excludes portfolio investments, which
are often considered not to carry (at least some of)
the aforementioned characteristics above [6].

The definition of the ‘investor’ in all of the BITSs
examined here distinguish between natural and

Turkiye — Cin YKTKA’st disinda, yukarida
belirtilen diger YKTKA’lar hemen hemen aymt
baslangi¢c hiikiimlerini igeriyor. Cin YKTKA’sinda
gerilemeye iliskin paragraf kullanilmamus, yalmzca
ekonomik isbirliginin tesvik edilmesi ve sermaye ve
teknoloji akisinin harekete gecirilmesi vurgulanmis.

‘YATIRIM’ VE ‘YATIRIMCI’ TANIMLARI

Turkiye — Belarus YKTKA’si, yaygin olarak
kullanilan genis bir “yatirim” tanimt benimsiyor. Bu
tanima gore Yatirimun “diger Akit tarafin tilkesinde,
o tlkenin yasa ve dizenlemelerine uygun olarak
kalict  ekonomik iliskiler kurmak amaciyla”
edinilmis olmast gerekiyor. Bu formiilasyon;
Belarus, Giircistan, Ozbekistan, Cibuti, Kirgizistan
ve Karadag ile yapilan anlasmalarda da aym sekilde
kullanilms. Tirkiye — Cin YKTKA’sinda, yukarida
deginilen ekonomik iliskilerin kalict olmast amacina
yer verilmemis, ancak yatrmin kanun ve
diizenlemelere uygun olmast sartt korunmustur.
Belarus YKTKA’sindaki tanim, genellikle Sa/ni .
Fas davasimin  hakem heyetine atfedilen bir
formiilasyon olan nam-1 diger Salini Testi'ne gore
dizenlenmis: (1) sermaye veya diger kaynaklarin
adanmis olmasi, (2) kazang veya kar beklentisi, (3)
risk tstlenilmesi, (4) ekonomik kalkinmaya katki,
veya (5) belirli bir stire [4].

Bu hitkmiin lafz1 birkac hususu 6ne cikariyor. Ik
olarak, kullanilan ifadenin taraflarin ilave 6zellikleri
tartismalarina olanak sagladig dikkate alindiginda,
bu Ozelliklerin  tahdidi olarak belirflenmedigi
anlastlmaktadir. Ikincisi, ‘ve’ baglact yerine ‘veya’
baglacinin kullanilmast, yatirimin tiim bu 6zellikleri
aynt anda tasimast gerekmedigine isaret etmektedir
[5]. Stnirlt sayida olmayan bu ézellikler, Ozbekistan
YKTKA’sinda da yer almakla beraber, ‘veya’
baglact yerine ‘ve’ baglaci ile ayriliyor. Gircistan
YKTKA’st da Ozbekistan YKTKA’sina benzer
sekilde bu  Ozellikleri igeriyor.  Kirgizistan
YKTKA’st ise boyle bir liste icermiyor, fakat
genellikle yukarida bahsedilen 6zellikleri  (en
azindan bazilarini) tagitmadigt kabul edilen portféy
yatirtmlarint haric tutuyor [6].

Burada inceledigimiz  tim  YKTKAlardaki
“yatirimer” tanumi, gercek ve tiizel kisiler arasinda
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juridical (or legal) persons. Turkey — Belarus BIT
notes that the nationals of one of the parties “who
have made an investment in the territory” of the
other party qualifies as such. All BITs prescribe the
same rule to natural persons - citizenship is the
essential component. None of the examined BITSs
cover investors who are only ‘residents’ in their
‘home’ country. As for the juridical persons, the
Belarussian BIT requires that an investor has its
“registered offices together with effective business
activities in the territory of that Contracting Party”
[7]. The BITs with China, Djibouti, Kyrgyzstan
and Montenegro all follow this model. The
Georgian BIT largely follows the same formula, but
adds “a legal entity established for profit” [8].
Pursuant to the Uzbek BIT, the definition of the
investor covers “a legal entity constituted and
established under the law and regulations of the
State of Contracting Party having its seat together
with substantial business activity” [9].

FAIR AND EQUITABLE TREATMENT
AND FULL PROTECTION AND
SECURITY (FET AND FPS)

Turkey — Belarus BIT simply notes that
investments “shall at all times be accorded
treatment in accordance with international law
minimum standard of treatment, including fair and
equitable treatment and full protection and
security” [10]. The BITs with China, Djibouti,
Kyrgyzstan, and Georgia follow the same model.
The Montenegrin BIT also extends the same
protections but does not make a reference to the
minimum standard of treatment. Of particular note
is the Uzbek BIT text, which states that each party
“shall accord, in accordance with its laws and
regulations, full protection and security, and fair
and equitable treatment on its territory, to
investments made by investors” [11].

This formulation is relatively uncommon in
investment agreements. It appears to link the
obligations of FET and FPS to the parties’
domestic legal frameworks rather than the
(customary) international law benchmark often
used in investment agreements. Instead, it opens
the possibility of an argument for states that the
claimant investor was, pursuant to domestic law,

ayrim yapmaktadir. Tirkiye — Belarus YKTKA’s1,
akit ilkelerden birinin vatandagt olup da “diger
tarafin Glkesinde yatinm yapmis olan” Kkisileri bu
tanim icerisinde kabul etmektedir. Gergek kisilerle
ilgili olarak tim YKTKA’larda aym sekilde
belirtilen kural uyarinca kaynak tlkeye tabiiyet
temel kistastir. Incelenen YKTKA’larin hicbiri,
yalnizca kaynak tlkede “mukim” olan yatirimcilar
kapsamamaktadir [7]. Tuzel kisilere gelince,
Belarus YK'TKAs1, bir yatirimcinun “kayitlt isyeri
ile birlikte o Akit Tarafin topraklarinda etkin ticari
faaliyetlere sahip olmasint” aramaktadir. Cin,
Cibuti, Kirgizistan ve Karadag YKTKA’larinda da
bu model benimseniyor. Gircistan YKTKA’s1 da
buiyiik oranda bu formili uygulamakla beraber,
“kar amactyla kurulmus bir tizel kisiligi” de ek
olarak sart kosuyor [8]. Ozbekistan YKTKA’sinda
ise yatirimei, “Akit Taraf Devletinin kanun ve
diizenlemelerine gbre kurulmus ve merkezi ve
o6nemli ticari faaliyetleri olan bir tiizel kisilik” olarak
tanimlanmaktadir [9].

ADIL VE HAKKANIYETLI MUAMELE
ILE TAM KORUMA VE GUVENLIK (AHM
ve TKG)

Turkiye — Belarus YKTKA’s1, yaturimlara “her
zaman, adil ve hakkaniyetli muamele ve tam
koruma ve giivenlik dahil olmak tizere uluslararast
hukuka gére asgari muamele standardi uyarinca
muamele edilecegini” belirtmektedir [10]. Cin,
Cibuti, Kirgizistan ve Gilrcistan ile olan
YKTKA’lar da ayni modeli takip etmektedir.
Karadag YKTKA’st da aymt  korumalar
genisletmekle birlikte, asgari muamele standardina
atifta bulunmuyor. Ozbekistan YKTKA’st metni
ise bu acgidan ilging bir hikim iceriyor. Bu
hikimde, her bir tarafin "yasa ve
diizenlemelerine uygun olarak, yatiimcilar
tarafindan yapilan yatiimlara kendi topraklarinda
tam koruma ve giivenlik ile adil ve hakkaniyetli
muamele uygulayacag" belirtilmektedir [11].

Bu hiikiim, yatim anlagmalarinda nispeten nadir
gorilen bir kural icermektedir. Hikmin, FET ve
FPS yukiimliliklerini  yatrim  anlasmalarinda
siklikla kullandan uluslararast (teamil) hukuku
Olcitinden ziyade taraflarin ulusal hukuklan
cercevesinde ele aldigt anlagilmaktadir. Bu, devleter
icin dava yoluna giden yatrimcidara kendi ig
hukukuna uygun olarak adil davrandigint ve/veya
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accorded fair treatment and/or extended full
protection and security. As such, it is possible that
the parties to the BIT could define what ‘fair and
equitable treatment’ means in their domestic laws,
and subsequently argue that compliance with the
said domestic law or regulation would and should
suffice to fulfill the international obligation as
defined under the BIT.

None of the BITs examined above articulate any
subset of the FET obligation (e.g. denial of justice)
or the obligation to accord FPS (e.g. physical
and/or legal protection).

EXPROPRIATION

Turkey — Belarus BIT prohibits direct or indirect
expropriations, with the exception of those for a
public purpose, done in a non-discriminatory
manner, upon payment of prompt, adequate and
effective compensation, and conducted in
accordance with due process of law. It also notes
that the principles under its Article 3, concerning
FET and FPS must be observed [12]. Article 6(2)
further provides for a carve-out for “non-
discriminatory legal measures designed and applied
to protect legitimate public welfare objectives, such
as health, safety and environment”, noting that they
“do not constitute indirect expropriation”. The
BITs with Uzbekistan, Dijibouti, Kyrgyzstan,
Montenegro all follow the same formula.

Turkey - China BIT generally follows the same
formula as well. However, it details the method of
investigation that arbitral tribunals must adopt in
order to assess whether indirect expropriation had
occurred. Among them are the economic influence
of a challenged measure, the extent to which the
measure is discriminatory, whether or not the
measure interferes with reasonable investment
expectations of investors, as well as the character
and purpose of the challenged measure or
measures. It adopts a carve-out similar to that
found under Turkey — Belarus BIT. [13]

Turkey — Georgia BIT does not include a regulatory
carve-out as referred to above.

tam koruma ve giivenlik sagladigini 6ne siirme
olasiigini  ortaya ¢ikarmaktadir. Bu itibarla,
YKTKA taraflarinin kendi i¢ hukuklarinda “adil ve
hakkaniyetli muamelenin” ne anlama geldigini
tanimlayabilmelerine ve daha sonra sz konusu i¢
hukuk veya diizenlemeye uyumun YKTKA’da
tanimlanan  uluslararast  yikimlaligh  yerine
getirmek i¢in yeterli oldugunu 6ne siirmeye olanak
saglamaktadir.

Yukarida incelenen YKTKA’lardan higbirinde,
AHM vyiikiimliligiiniin bir alt kiimesine (6r. [hkak-
1 haktan imtina) veya TKG ytkiimliligtinin bir alt
kiimesine (6r. Fiziksel ve/veya hukuki koruma)
deginilmemektedir.

KAMULASTIRMA

Tiurkiye — Belarus YKTKA’sinda, kamu amacina
yonelik olanlar; ayrimet olmayan bir sekilde, hizl,
yeterli ve etkili bir tazminat 6denerek yapilanlar; ve
kanunlara uygun olarak yiritilenler hari¢ olmak
tzere dogrudan veya dolayh kamulastirmalar
yasaklanmaktadir. Ote yandan, 3. Madde altinda
dizenlenen AHM ve TKG ile ilgili ilkelere
uyulmast gerektigi hitkme baglanmistir [12]. Madde
6(2) hikmiinde ayrica, “saglk, giivenlik ve ¢evre
gibi mesru kamu refaht hedeflerini korumak icin
tasarlanmis ve uygulanan ayrimci olmayan yasal
tedbirlerin” “dolaylt kamulastirma teskil etmedigi”
belirtilerek bunlar icin bir istisna taninmistir.

Ozbekistan, Cibuti, Kirgizistan ve Karadag
YKTKA’larinda da  aymt istisna  hikmi  yer
almaktadur.

Turkiye — Cin YKTKA’st da genel olarak bu
formiilasyonu takip etmekle birikte, hakem
heyetlerinin yabanct yatirimlari olumsuz etkileyen
diizenleme ve eylemlerin dolayll kamulastirma
teskil edip etmedigini takdir ederken yapacag:
incelemeyi detaylandiniyor. Buna goére hakem
heyetleri, dava konusu tedbirin ekonomik etkisini,
tedbirin ne Ol¢lide ayrimct oldugunu, tedbirin
yatirimctlarin - makul  yatinm  beklentilerine
miidahale edip etmedigi ve ayrica tedbirin niteligi ve
amacint incelemek durumunda. Anlagsmada ayrica
Tiurkiye — Belarus YKTKA’sinda yer alan istisna
hikmiine benzer bir hiikiim yer aliyor [13].

Turkiye — Gurcistan YKTKAs1 ise yukarida
deginilen istisnay1 igermiyor.
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GENERAL EXCEPTIONS / RIGHT TO
REGULATE

Turkey — Belarus BIT notes that “[n]othing in this
Agreement shall be construed to prevent a
Contracting Party from adopting, maintaining, or
enforcing any non-discriminatory legal measures: a)
designed and applied for the protection of human,
animal or plant life or health, or the environment
b) related to the conservation of living or non-
living exhaustible natural resources.” Furthermore,
it includes a detailed provision on essential security
interests, noting that nothing shall “prevent any
Contracting Party from taking any actions that in
considers necessary for the protection of its
essential security interests”, including those in
relation to traffic in arms, measures taken in time
of war and against the proliferation of nuclear
weapons. It also notes, under Article 5(2)(c), that
nothing shall “prevent any Contracting Party from
taking action in pursuance of its obligations under
the United Nations Charter for the maintenance of
international peace and security.” [14]

This provision is pertinent. Belarus, along with
Russia, has been hit by an unprecedented wave of
economic sanctions and political backlash
following the Russian invasion of Ukraine. These
sanctions were also extended to Belarussian and
Russian nationals abroad. As such, whether such a
security interest clause would allow Turkey to enact
measures sanctioning, for example, Belarussian
companies operating in Turkey is of imminent
relevance. While its legal relevance is apparent, it is
difficult to make an empirical assessment on the
applicability of this provision, especially since
Turkey has been generally apprehensive with
regards to implementing sanctions that could affect
Russian and/or Belarussian companies within its
territory.

Finally, Article 5(3) notes that “the adoption,
maintenance or enforcement of such measures is
subject to the requirement that they are not applied
in an arbitrary or unjustifiable manner or do not
constitute a disguised restriction on investments of
investors of the other Contracting Party.” While

GENEL iSTISNALAR / DUZENLEME
HAKKI

Turkiye - Belarus YKTKA’sinda su hikim yer
altyor: “Bu Anlagmadaki hicbir sey, bir Akit Tarafin
asagidaki ayrimct  olmayan  yasal  tedbirleri
benimsemesini, strdiirmesini veya uygulamasint
engelleyecek sekilde yorumlanmayacaktir: a) insan,
hayvan veya bitki yasaminin veya saghiginin, veya
¢evrenin korunmast icin tasarlanmis ve uygulanmis
olan b) canli veya cansiz tikenebilir dogal
kaynaklarin korunmast ile ilgili olan yasal tedbirler.”
S6z konusu YKTKA ayrica temel giivenlik
kaygilarina iliskin detaylt bir madde de igeriyor. Bu
maddeye gore, silah ticareti, savas zamaninda alinan
ve nikleer silahlann  yaylmasit  Onlemeyi
amaclayan tedbitler dahil olmak tzere, Akit
Taraflann  aldigr  6nlemlerden temel giivenlik
ctkarlarinin  korunmasi icin gerekli gorduiklerini
almast mesru kabul ediliyor. Ote yandan, Madde
52)(c) hikmt ile, YKTKA’nin “herhangi bir Akit
Tarafin uluslararasi baris ve glvenligin korunmasi
icin Birlesmis Milletler Sézlesmesi kapsamindaki
yukimliltklerini yerine getirmekten
alikoyamayacagr” da kaydediliyor. [14]

Bu hitkiim glinimiiz sartlarinda 6nemli bir hal aldu.
Nitekim, Rusya’nin Ukrayna’yr isgal etmesinin
ardindan Rusya ile birlikte Belarus da benzeri
gbrilmemis bir ticari yaptirtm ve siyasi tepki
dalgasina maruz kaldi. Bu yapurimlar, yurtdisinda
yasayan Belarus ve Rus vatandaslarini da etkiledi.
Bu itibarla, glivenlik temelli boyle bir maddenin
Turkiye’'nin, 6rnegin Turkiye’de faaliyet gosteren
Belarus sirketlerine yaptirim uygulayan tedbirleri
yurirlige koymasina izin verip vermeyecegi 6nem
arz ediyor. Bu maddenin hukuki acidan 6nemi
asikar olmakla birlikte, uygulanabilirligi konusunda
deneye dayall bir degerlendirmede bulunmak zor
goriniyor. Zira Turkiye’nin kendi topraklarindaki
Rus ve/veya Belarus sitketlerini etkileyebilecek
yaptirimlart uygulama konusunda genel olarak
cekimser kaldig1 sGylenebilir.

Son olarak, Madde 5(3) hikmine gére, “bu tir
tedbirlerin kabuli, stirdiiriilmesi veya uygulanmasi,

bunlarin  keyfi veya  haksiz  bir  sekilde
uygulanmamast  veya  diger  Akit Tarafin

yatirimctlarinin - yatirimlar  tizerinde  Ortili  bir
kisitlama olusturmamast sartina tabidir”. Temel
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the essential security interests provision is ‘self-
judging’, i.e. the enacting state decides whether or
not such necessity exists, the BIT still allows
arbitrators the leeway to examine whether the
adoption, maintenance or enforcement has been
genuine. Therefore, the BIT allows the arbitrators
to review the said measure in an arbitral dispute.

The other BITs examined under this note generally
follow the same formula. The Uzbek BIT adds
“relating to illegal activities” to measures that can
be taken for the protection of essential security and
‘economic’ interests. The latter is a novel addition,
as it also elevates the status of economic interests
to the level of security interests. The BITs with
Djibouti, Montenegro, and Kyrgyzstan retain the
self-judging essence of the provision, but do not
explicitly qualify the provision with a requirement
that these measures are not applied arbitrarily.

CONCLUSION

The above analysis reveals certain patterns which
appear to define newer generation Turkish BITs.
They do not radically alter the definitions of
investments and investors, nor do they adopt
elaborate provisions on FET or FPS, akin to those
adopted by the EU and its Member States in recent
years in agreements such as the Comprehensive
Economic and Trade Agreement (CETA) with
Canada, or the Investment Protection Agreements
with Vietnam and Singapore. Instead, these
Turkish BITSs retain the short and vague provisions
loosely linked with the minimum standard of
treatment and international law. In one curious
case, namely the Uzbek BIT, contracting parties’
domestic laws set the benchmark for possible FET
and FPS violations.

As for the expropriation provisions, there is a
tendency to include regulatory carve-outs for
legitimate, non-discriminatory measures. What
truly stands out is the general exceptions and the
right to regulate provisions. They are detailed, self-

givenlik kaygilarina iliskin - hitkiim, boyle bir
gereksinimin  olup olmadigina iliskin  tedbiri
uygulayan Akit Tarafin insiyatifine dayali iken;
YKTKA ise hakemlere ilgili tedbirin kabuld,
stirdirilmesi veya uygulanmasinin haklt bir sebebe
dayanip dayanmadigini inceleme yolunu agtyor. Bu
nedenle, YKTKA s6z konusu tedbitlerin tahkime
giden bir uyusmazlikta hakemler tarafindan
incelenmesine olanak sagliyor.

Bu not kapsaminda incelenen diger YKTKAlar da
genellikle ayni formiili takip ediyor. Ozbek
YKTKA’s;, temel giivenlik kaygilarmin  ve
“ckonomik”  menfaatlerin  korunmast  igin
alinabilecek tedbirlere “yasadist faaliyetlerle ilgili”
olanlar1 da ekliyor. Ekonomik menfaatleri
giivenlikle ilgili menfaatler seviyesine ¢ikaran bu
eklemenin bu agdan Dbir yenilik getirdigi
soylenebilir.  Cibuti, Karadag ve Kirgizistan
YKTKA’lart, htkmin Akit Taraf insiyatifine
birakan 6ztint korumakla birlikte, ilgili tedbirlerin
keyfi olarak uygulanmamast sartint agik¢a hitkme
baglamiyor.

SONUGC

Yukanda yapmis oldugumuz analiz, yeni nesil
Turkiye YKTKA’larim sekillendirdigi  anlasilan
belirli ~ kaliplart  ortaya  koymaktadir.  Bu
anlagsmalarin, Kanada ile imzalanan Kapsamh
Ekonomik ve Ticari Anlasma (CETA) veya
Vietnam ve Singapur ile imzalan Yatirimlarn
Korunmast Anlagmalar1 gibi son yillarda AB ve Uye
Ulkeleri tarafindan kabul edilen anlasmalara benzer
sekilde ne yatirim veya yatirimet tanimlarim radikal
bir bicimde degistirildigini, ne de AHM veya TKG
ile ilgili  kapsamli  hikiimler  icermedigi
gorilmektedir. Aksine, Turkiye YKTKA’larimn
asgari muamele standardi ve uluslararast hukuk ile
sikt bir baglantiya sahip olmayan kisa ve muglak
nitelikteki hitkiimleri muhafaza ettigi anlasiliyor.
Ozellikle Ozbek YKTKA’sinin Akit Taraflarin ic
hukukunu olast AHM ve TKG ihlalleri icin bir
Olgtit haline getiren hitkmii dikkat ¢ekicidir.

Kamulastirmayla ilgili hitkiimlere gelince, mesru ve
ayrimci olmayan tedbirlerin diizenlenmesine iliskin
istisnalar belirlemek yontinde bir egilim oldugunu
goriiyoruz. Bu anlasmalarin en ¢ok dikkat ¢eken
Ozelliklerinin genel istisnalar ve diizenleme
hakkina iligkin hitkiimler oldugunu s6yleyebiliriz.
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judging in nature, but in some instances

indisputably subject to arbitral scrutiny.

As noted above, one pertinent issue would be the
status of Belarussian investors in Turkey, should
Turkey decide to impose sanctions to Belarus and
Belarussian nationals similar to those imposed by
other countries worldwide in response to the
Russian invasion of Ukraine and Belarus’ complicit
role.

Despite their similarities, fundamental differences
exist in the above-analysed agreements. Thus,
Turkish investors who currently consider investing
in these countries, and investors from these
countries who consider investing in Turkey, should
carefully consider the extent of protections
extended to them and their investments.

S6z konusu hiitkiimler detayl ve ilgili Akit
Taraflanin kendi takdirine 6ncelik tantyan bir
nitelige sahip olmakla birlikte, bazt durumlarda
yine de tahkim incelemesine tabi tutulmaktadir.

Yukarida belirttigimiz tizere, Ttirkiye’nin Rusya’nin
Ukrayna’yt isgaline ve Belarus'un bu isgale
ortakligina karsilik diger tlkeler tarafindan dinya
capinda  uygulananlara  benzer  yaptirimlar
uygulamaya karar vermesi halinde, Turkiye’deki
Belaruslu yatirimedarin  durumunun ne olacagt
dusundiricudur.

Benzerliklerine ragmen, yukarida analiz edilen
anlasmalarda bazi temel farkliliklar bulunmaktadir.
Bu nedenle, halihazirda bu tilkede yatirim yapmay1
distinen Turk yatrimelar ve bu  Ulkelerden
Turkiye’ye yatrim yapmayt disiinen yatirimcilar,
kendilerine ve yatirimlarnina saglanan korumalarn
kapsamini dikkatle degerlendirmelidir.

on 11 March 2021.

[1] https://www.resmigazete.gov.tr/eskiler/2022/03/20220302-12.htm
[2] Turkey ratified the agreement
https://www.resmigazete.gov.tr/eskiler/2021/03/20210311-4.htm

[3] This analysis excludes the BIT with Zambia, as no publicly available text could be found.

[4] Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco [I], ICSID Case No. ARB/00/4.

[5] Article 1(1), Turkey — Belarus BIT.

[6] Article 1(1)(f), Turkey — Kyrgyz BIT.

[7] Article 1(2)(b), Turkey — Belarus BIT.

[8] Article 1(2)(b), Turkey — Georgia BIT.
[9] Article 1(2)(b), Turkey — Uzbekistan BIT.
[10] Article 3, Turkey — Belarus BIT.

[11] Article 3, Turkey — Uzbekistan BIT.

[12] Atticle 6, Turkey — Belarus BIT.

[13] Article 5, Turkey — China BIT.

[14] Article 5(2)(c), Turkey — Belarus BIT.
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